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MEMORANDUM OPINION*

Defendants, Rutherford County Creamery, F & H Associates, American Soco, Inc., and
Fleming Soderlund, individudly and d/b/aF & H Associates, have appeal ed from the judgment of
the chancery court in favor of plaintiff, D. B. Edwards, individually and d/b/a Belle Applications

Corp.

The appeal involvesinstallation of certain equipment into a building owned by F & H
Associates ("F & H"). F & H isapartnership composed of Fleming Soderlund ("Mr. Soderlund")
and American Soco, Inc. ("Soco") which isengaged in the business of owning and leasing buildings
and machinery. Soco is a New Jersey corporaion duly qualified to do business in Tennessee.
Rutherford County Creamery ("RCC") isan operating division of Soco which manufacturescheddar
and Parmesan cheesefor saleto process or grated cheese manufacturers. RCC's principal place of
businessisin the Murfreesboro building in Rutherford County where F & H own both the building

and machinery.

In Spring of 1991, D. B. Edwards, the owner and president of Belle Applications Corp.
("Belle"), met with William D. Jones, the general manager of RCC, to discuss RCC’s need for a
reverse 0Smosis system to concentrate whey, a by-product of the cheese manufacturing process, in
order to make whey a saleable product. After avisit to the plant, in a letter dated 20 May 1991,
Plaintiff sent RCC an estimate of $216,500 for the installation of a used system. Though rejected
by Mr. Jones, the defendants point out as relevant the letter’ s inclusion of estimates for “projected
engineering, labor, and expenses to install” ( $27,000), “projected hardware" ($35,000), and

“electrical cost” ($15,500).

In asubsequent letter dated 2 July 1991, Plaintiff sent RCC an estimate of $202,675 for

court of Appeals Rule 10(b):

The Court, with the concurrence of all judges participating in the case, may affirm, reverse or
modify the actions of the trial court by memorandum opinion when a formal opinion would have
no precedential value. When a case is decided by memorandum opinion, it shall be designated
"MEMORANDUM OPINION," shall not be published, and shall not be cited or relied on for any
reason in a subsequent unrelated case.



anewer kind of system. This proposal had five items of hardware which had no price estimates
listed. Attrial, Mr. Edwards testified that these itemswould have totd ed $36,800. Significantly,
the estimate did include the following item: “[p]rojected labor and expenses to install $25,000.”
Although not accepted, Mr. Soderland claimsthat this estimate formed the basi s behind the contract

which existed between F & H and Plaintiff.

In August of 1991, Mr. Edwards told Mr. Jones of the availability of aused systemin a
Wisconsin plant which could be purchased for $50,000 and moved for $15,000. In addition,
according to Mr. Jones, Mr. Edwards was going to sdl for the defendant RCC certain membrane
shrouds for $40,000 resulting in a substantial savings to the defendant. Mr. Jones compared the
guotation given inthe July 2, 1991 letter and based on economic considerations, F & H ultimately
purchased this system. While F & H asserts that a contract with Plaintiff for the purchase and
installation of this system existed at the time of the decision to purchase the system, it is Belle's
contention that it was hired to remove and transfer the system and only subsequently wasit hired to
supervisetheinstallation of the system. Dueto the size of the system, adelay aswell as additional

costs occurred in removing the system from the Wisconsin plant.

Once in Murfreesboro, the defendants testified that they believed the plaintiff was
responsible for the entire installation, including labor, which was to be completed by October 31.
However, Mr. Edwardstestified that Mr. Jonesand Mr. Soderland informed him that they had some
local people to do the installation. When Mr. Edwards returned to the plant two weeks after
delivering the equipment, he was surprised to find that nothing had been done. Mr. Jonestold him
that they had been too busy and requested that Mr. Edwardsfind instalers. Mr. Edwards did locate
some installers at which time, as he testified, he was requested to supervise the job. According to
the trial court’s findings, instalation began in November and some invoices were sent and paid

during that period.

On November 18, 1991, a meeting occurred between Mr. Edwards, Mr. Soderland, Mr.
Jones and RCC'’ s accountant, Mr. Dempsey, to discuss the progress of the installation and future
costs associated therewith. While Mr. Soderland contends that this meeting was a confirmation of
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the contract under which the parties were working, Mr. Edwards saw it a check on the progress of
thework. Mr. Soderland and Mr. Dempsey testified that they asked Mr. Edwards for the total and
final cost at this meeting telling him of the importance of such afigure as financing of the project
was being sought from an outside lender. Mr. Soderland and Mr. Dempsey stated that Mr. Edwards

agreed that the total cost would be approximately $150,000.

While Mr. Edwards was on the premises of RCC, it isundisputed that he was requested
by RCC to do some additional work on other equipment previously installed in order to maintain or
regain its U.S.D.A. certification. Thiswork was not apart of any prior discussion with F & H but
was only for RCC to be able to sell its cheese in compliance with government standards. Mr.
Edwards testified that the installers spent approximately 40% of their time on this U.S.D.A. work
and that it delayed the completion of the reverse osmosis system for as long as a month. According
to Mr. Edwards, additional labor expenses associated with this work totaled $13,685.00 and

additional hardware expenses totaled $25,637.

In December of 1991, Defendants refused to pay Plaintiff any more and on March 22,
1992, Plaintiff filed a notice of mechanics and materidmen’ slien against the red estate owned by
F & H located in Murfreesboro on which the reverse osmosis system was ingalled. This suit

commenced as a“ Suit for Enforcement of Lien.”

Defendants have presented four issues which are asfollows:

1 Did thetrial court err in finding no contract existed between Belle
and defendant F & H?

2. Did thetrial court err in finding F & H should be ultimately liable
for the portions of the debt atributed to RCC?

3. Did thetrial court err in holding that the action was an appropriate
application of the mechanics and materialmen's lien as provided by
Tennessee Code Annotated § 66-11-101 et seq.

4, Whether the evidence supports the trial court's finding of an
ascertainable amount due for work performed and Defendant RCC and F &
H are entitled to no significant effect.?

The defendantsin their appellate brief and the appeleeinitsreply brief have discussed

these issues together and in a convoluted manner.



Weadopt the"opinion” of thetrial court filed in thismatter and attached asan addendum

to this opinion.

Theevidenceintherecord fully supportsthefinding of thetrial court andthetrial court's
findings of fact are supported by a preponderance of the evidence. We are therefore of the opinion
that the judgment of thetrial court should be affirmed pursuant to Rule 10 of the Court of Appesals.
The judgment of thetrial court istherefore affirmed, and the cause isremanded to thetrial court for
the enforcement of itsjudgment and any further necessary proceedings. Costson appeal are assessed

to the defendants/appel lants.

SAMUEL L. LEWIS, JUDGE

CONCUR:

HENRY F. TODD, PRESIDING JUDGE,
MIDDLE SECTION

BEN H. CANTRELL, JUDGE



